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Remedies of Injured Servants Saved. 


The error of the appellate division of the 
New York supreme court of the first depart- 
ment, which CASE AND COMMENT, Vol. 10, 
page 37, discussed under the heading “A sur- 
prise in the Employers’ Liability Law,” has 
been corrected by the court of appeals in the 
recent case of Gmaehle v. Rosenberg, 70 N. 
E. 411. The appellate division held in this 
and in other cases that the New York Em- 
ployers’ liability law abolished the pre-ex- 
isting remedies of injured employees, and 
allowed actions for personal injuries against 
the employer to be brought only under the 
statute, and with the conditions and limita- 
tions therein prescribed. This was plainly 
contrary to the intent of the act “to extend” 
the employer’s liabilty. It was the more 
surprising because the appellate division 
cited as an authority in the case a Massa- 
chusetts decision in which common-law rem- 
edies were upheld, notwithstanding the em- 
ployers’ liability law. Yet in several cases 
the appellate division of the first depart- 
ment adhered to its position, though in the 
second department the court refused to fol- 
low these precedents, and adopted the doc- 
trine of the Massachusetts court. This con- 
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flict between those courts is ended by the 
decision of the court of appeals, which holds 
that the pre-existing remedies of injured 
servants are not abolished by the statute. 
It would have been a remarkable result if a 
statute avowedly in the interest of em- 
ployees, and explicitly purporting “to ex- 
tend” the master’s liability, had been held 
by the highest court to have the effect of 
abolishing all the remedies which the em- 
ployees already had, 


es 


Anarchist Aliens, 


“ 


The exclusion from this country of an 
alien on the ground that he is an anarchist 
is upheld by the Supreme Court of the 
United States in United States ew rel. 
Turner v. Williams (decided May 16, 1904). 
A unanimous decision of a board of inquiry 
that Turner was an alien anarchist, whose 
entrance into the United States was in viola- 
tion of law, was attacked by him in the 
United States circuit court by praying for: 
a writ of habeas corpus. The writ was dis- 
missed by that court, and its order affirmed! 
by the Supreme Court. The language of the 
act of Congress of March 3, 1903, § 2, in de- 
scribing the aliens who shall be excluded, in- 
cludes “anarchists or persons who believe in 
or advocate the overthrow, by force or vio- 
lence, of the government of the United 
States, or of all government, or of all forms 
of law, or the assassination of public offi- 
eials.” Section 38 provides for the exclu- 
sion of a “person who disbelieves in, or who 
is opposed to, all organized government, or 
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who is a member of, or affiliated with, any 


The general power of Congress to exclude 


organization entertaining and teaching such | aliens from the United States, to prescribe 


disbelief in, or opposition to, all organized 
government, or who advocates or teaches the 
duty, necessity, or propriety of the unlawful 
assaulting or killing of any officer or of- 
ficers, either of specific individuals or of 
Officers generally, of the government of the 
United States or of any other organized gov- 
ernment, because of his or their official char- 
acter.” 

A contention that the statute violates the 
1st Amendment to the Federal Constitution, 
_Which prohibits any law “respecting an es- 
tablishment of religion, or prohibiting the 
free exercise thereof, or abridging the 
freedom of speech or of the press,” was dis- 
posed of by the court by pointing out that 
‘an alien excluded from this country is not 
one of the people to whom the Constitution 
secures the rights specified. It seems suf- 
ficiently obvious that the right of the nation 
to exclude undesirable aliens is unaffected 
by the constitutional provisions for the gov- 
ernment of the people who are here. 

It was further contended that the statute 
%s unconstitutional if it includes all alien an- 
archists, because some anarchists are merely 
political philosophers, whose teachings are 
beneficial rather than otherwise. The court 
found, however, that the evidence on which 
the board rendered its decision would justify 
the inference that Turner was not simply 
the advocate of anarchy as a political ideal, 
but that either he contemplated the ulti- 
mate realization of his ideal by the use of 
force, or that his speeches were incitements 
to that end. Brewer, J., in a separate opin- 
ion, agrees with the decision on this ground, 
holding it unnecessary to consider what 
would be the rights of one who was merely 
a philosophical anarchist. The opinion of 
the court, by Chief Justice Fuller, however, 
proceeded further to say: “If the word ‘an- 
archists’ should be interpreted as including 
aliens whose anarchistic views are professed 
as those of political philosophers, innocent 
of evil intent, it would follow that Congress 
was of opinion that the tendency of the gen- 
eral exploitation of such views is so danger- 
ous to the public weal that aliens who hold 
and advocate them would be undesirable ad- 
ditions to our population, whether per- 
manently or temporarily, whether many or 
few, and, in the light of previous decisions, 
the act, even in tnis aspect, would not be 
unconstitutional.” 


the terms and conditions on which they may 
come in, and to provide for deporting those 
whose entrance is in violation of law, has 
been established beyond question by a series 
of decisions. It seems, therefore, to follow 
that it rests in the discretion of Congress to 
determine what classes of persons shall be 
excluded. As the general power belongs to 
Congress, it seems clear that any limitation 
thereon, or any exceptions thereto, must be 
a matter for Congress, and not for the court, 
to determine, unless the limitation or ex- 
ception is based upon some constitutional 
provision. On what grounds the exclusion 
of merely philosophic anarchists could Le 
held unconstitutional does not appear. The 
attempt to take them out of the statute be- 
cause their teachings would not be harmful 
and their presence would not be dangerous, 
even if these contentions are conceded, would 
seem to be an attempt to give the court, in- 
stead of Congress, the right to determine 
what aliens should or should not be per- 
mitted to enter this country. The wisdom 
of the act of Congress as applied to such a 
class of persons might be open to question. 
Its power to enact the law does not seem to 
be subject to reasonable question. 

The constitutional guaranty of the equal 
protection of the laws is invoked by Tur- 
ner’s counsel, as well as that of due process 
of law. These provisions are invoked to 
show that his imprisonment under the war- 
rant based on the statute is illegal. But 
the decisions have established that the 
deportation of an alien entering in violation 
of law does not deprive him of liberty with- 
out due process of law. It is clear that, if 
Congress has the right to exclude an alien 
from this country, such exclusion does not 
deny him the equal protection of the laws. 
The sole question, therefore, seems to be 
whether or not it is within the power of 
Congress to say what classes of aliens shall 
be permitted to enter this country. 
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To Whom the Duty to Avoid Negli- 
gent Injury Is Due. 


The Harvard Law Review, Vol. 17, page 
288, discusses the article in 10 Case AND 
CoMMENT, 63, on the liability for breaking 
electric wires, in which it was contended 
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that the decision in Byrd v. English, 117 Ga. | great variety of cases may easily be sug- 
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191, was not correct in denying the liabil- | gested in which the law unquestionably 
ity of a negligent wrongdoer to the owner | holds that a liability for negligence which 
of a business from which light and power | exists toward one of several injured persons 
were cut off by the breaking of the wires, | extends to each of the others, although they 


because he did not own the wires, but they 
belonged to the electric company that sup- 
plied him with electricity under a contract, 
though by the contract the electric company 
was not liable for such interruption of the 
service. The Harvard Law Review agrees 
in the conclusion that the decision is incor- 
rect. It says the damage to the business 
was unquestionably the direct and proxi- 
mate result of the negligence, but that “the 
exact point at issue is whether the defend- 
ant owed a duty of care, not only to the 
owner of the wire, but also to all persons 
using the current.” This assumes, of course, 
that the injuries to the users of the current, 
as well as that to the owner of the 
wire, could have been reasonably antici- 
pated. On what theory a negligent wrong- 
doer can be held to owe a duty of care to 
only one of two persons when he can plainly 
see that the direct and proximate result of 
his conduct would injure them both, it is 
not easy to sec. In the present case the 
court substantially admitted that the injury 
to the business was reasonably to be antici- 
pated as a result of the negligent wrongdo- 
ing complained of, but denied liability 
therefor on what seems to be an erroneous 
assumption that this was caused by inter- 
rupting the performance of the contract. 
But, if the damage to the business was a 
direct and proximate result of his wrong, 
and reasonably to be anticipated, what basis 
could there be for contending that the 
wrongdoer owed a duty of care to the owner 
of the wires only, and not to the owner of 
the business, who was the only party seri- 
ously damaged? 

The proposition that one who causes in- 
jury to the property rights of two or more 
other persons, at the same time, by the sime 
act, is equally lable to each of them re- 
spectively for the resulting damage to his 
property, if the damage to each of them 
must have been equally foreseen, and was 
in each case the direct and proximate result 
of the negligent act, seems so clear, reason- 
able, and just as to need no argument. A 











may have stood in different relations to the 
particular thing on which, or through 
which, the wrongful act operates, if their 
damages could have been equally foreseen. 
and were equally a direct and proximate re- 
sult of the negligence. For instance, if one 
negligently frightens a horse, causing a run- 
away which damages the horse and a vehi- 
cle containing several persons, who are in- 
jured at the same time, it can hardly be 
questioned that liability for his negligence 
will extend, not only to the owner of the 
damaged horse and conveyance, but also to 
each of the persons injured, though one may 
be the owner, another a friend riding with 
him by invitation, and still another a pas- 
senger for hire. The duty of care which 
the wrongdoer owes in such a case it would 
seem that he must certainly owe as much 
to one of the persons as to the other, since 
all are equally threatened by his negligence, 
and the injury to one is as direct and 
proximate a result of the wrong as that te 
any of the others. Wherever such is the 
case, it seems too reasonable for dispute 
that the duty of care extends equally to 
all, though they do not all stand in the 
same relation to the particular thing upon, 
or by means of, which the wrong act was 
done. 

The ownership of the wires in the case 
of Byrd v. English does not seem to be a 
material element in the case. If the owner 
of the business from which the light and 
power were cut off had owned the wires, 
the duty to avoid injuring his business 
would have been no greater, though to his 
damages in such case might have been 
added the trivial cost of mending or re- 
placing the broken wires. The real sub- 
stantial damages were those caused by 
cutting off the light and power from his 
business. This was the direct and imme- 
diate result, and reasonably to be antici- 
pated. It was, therefore, no less the duty 
of the wrongdoer to avoid causing such in- 
jury than to avoid the much smaller injury 
to the wires themselves. 
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Appeal. 


The record for the purpose of showing 
jurisdiction in the Supreme Court of 
the United States of a writ of error to 
a state court :—(I.) In general; (II.) 
findings of fact; (III.) opinion of state 
court; (IV.) certificate of state court; 
(V.) petition for rehearing; (VI.) peti- 
tion for allowance of writ of error; 
(VII.) counsel’s arguments or briefs; 
(VIII.) assignment of errors 

What the record must show respecting 
the presentation and decision of a Fed- 
eral question in order to confer juris- 
diction on the Supreme Court of the 
United States of a writ of error to 
a state court:—(I.) Introduction; 
(II.) the general rules; (III.) presen- 
tation as affected by the class to which 
the Federal question belongs; (IV.) 
the decision of the Federal question ; 
(V.) effect of certificate of state 
court; (VI.) conclusion 


Assault. 


Homicide in commission of 375, 


Blacklisting. 


Blacklisting employees 


Criminal Law. 


See HomIsIDE. 


Homicide in the commission of 


Estoppel. 


To plead defense of limitations :—(I.) 


Specific agreement to waive the stat- 
ute: (a) in writing; (b) oral; (II.) 
other agreements that cause delay; 
(IIL.) request for delay; (1V.) repre- 
sentations as to material facts; (V.) 
payments; (VI.) actions on insurance 
policies; (‘VII.) actions on carriers’ 
contracts; (VIII.) summary 


Evidence. 


Competency of handwritings as stand- 
ards for comparison :—(I.) Seope of 
note; (II.) sufficiency of the proof of 
genuineness: (a) generally; (b) opin- 
fon of genuineness; (c) statement of 
one of the parties that he wrote the 
specimen offered; (d) admission of 
genuineness; (e) correspondence; (f) 
questions of identity; (g) circumstan- 
tial proof; (h) records; (i) incompe 
tent proof; (j) matters of procedure; 
(hk) finality of the decision of the trial 
court; (III.) what genuine documents 
are competent standards: (a) copies: 
(1) letter-press ; (2) photographic; (3) 
manufactured; (b) specimens made 
post litem motam: (1) generally; 


(2) specimens made for the occasion; 
(ce) specimens likely to prejudice the 
jury; Gambrill v. Schooley; (d) age, 
imperfection, and number of the stand- 
ards; (IV.) summary 


Executors and Administrators. 


Liability of, for torts or negligence of 
servants 


Handwriting. 
Competency of, as standards for compart- 


son 


Homicide. 


Homicide in the commission of an unlaw- 
ful act:—(I.) Scope; (II.) general 
rules; (III.) homicide in the commis- 
sion of felonies: (a) general and eom- 
mon-law rules; (b) statutory provi- 
sions as to: (1) their terms generally ; 
(2) their construction and effect on 
common-iaw rules generally; (c) the 
effect of the felony: (1) general 
statement as to; (2) the prevailing 
rule; (3) exceptions; (d) the act of 
killing: (1) with reference to crim- 
inality; (2) with reference to meth- 
ods of effecting; (e) the felony ; nature 
of: (1) at common law and under gen- 
eral statutes; (2) under statutes nam- 
ing particuler felonies; (3) doctrine 
that rule is confined to independent 
felonies ; (f) necessary relationship be- 
tween felony and kiliing: (1) what suf- 
ficient generally; (2) distinction be- 
tween preparation and attempt; (g) 
killing in the perpetration of acts nat- . 
urally tending to destroy life: (1) 
scope; general rules; (2) grossly im- 
proper use of fire-arms; (3) assaults; 
(4) dueling; (5) derailing railway 
train; (1V.) homicide in the commis- 
sion of unlawful acts not felonies: 
(a) general and common-law rules; (b) 
statutory provisions as to; (c) the pre- 
liminary unlawful act: (1) its nature; 
what is unlawful generally; (2) rule 
that it must not be an ingredient of 
the killing; (3) in particular cases: 
(@) games, sports, and athletic per- 
formances; (b) mutual combat; (c) 
other miscellaneous matters; (d) what 
constitutes killing in commission of 
unlawful act: (1) generally; (2) im- . 
proper use of dangerous weapons: (a) 
drawing contrary to law; (0b) negli- 
gently and carelessly handling; (3) as 
saults; (V.) abandonment of unlawful 
design ; (VI.) homicide in resisting ar- 
rest; (VII.) hdémicide in carrying out 
unlawful conspiracy; (VIIf.) homi-— 
cide by act aimed at another; (IX.) 
negligent homicide; (X.) homicide in . 
attempting or committing abortion; 
(XI1.) homicide by excessive or improp- 
er chastisement; (XII.) the indict- 
ment: (a) application of general rules; 
(b) in case of killing in the commission | 
of a felony; (c) in case of killing in 
the commission of an unlawful! act, not 
a felony; (XIII.) evidence: (a) appli 
cation of general rules; (b) admisai 
bility generally; (c) effect of rule 
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against proof of other crimes; (d) suf- 
ficiency ; (XIV.) instructions: (a) ap- 
plication of general rules; (b) as to 
killing in the commission of a felony; 
(c) as to involuntary manslaughter ; 
(XV.) the conviction or acquittal: (a) 
power to convict of a lower degree; 
(b) effect of, as a bar; (XVI.) conclu- 
sion 

Limitation of Actions. 

Estoppel to plead defense of 

Master and Servant. 

Blacklisting employees:—(I.) Introduc- 
tory; (II.) right of employers to com- 
bine for blacklisting purposes; (III.) 
right of corporation to circulate a 
biacklist among its own agents or em- 
ployees; (IV.) effect of malice; (V.) 
legislation; (VI.) summary 

Negligence. 

Liability of trustee for negligence of 

servants 
Receivers. 

Liability of, for torts or negligence of 

servarts 
Torts. 

Liability of trustee for torts of serv- 

ants 
Trusts. 

Liability of trustee for torts or negli- 
gence of servants:— (I.) In general; 
(II.) receivers: (a) im gemeral (b) 
personal liability ; (c) official liability ; 
(d) liability as common carriers when 
operating railroads: (1) Henderson v. 
Walker; (2) Turner v. Cross; (e) lia- 
bility as public officers; (f) the ex- 
ception to the rule made by statute in 
Indiana; (III.) conclusions 

Waters. A 

Right of state to grant tide land so as to 

destroy wharfage right of shore owner 264 
Whartfs. 
See WATERS. 


The part containing any note indexed will 
te sent with Case aND COMMENT for one year 
for $1. 
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Among the New Decisions. 


Appeal. 


A judgment of a state court is held, in 
Home for Incurables v. New York (U. S.) 
63 L. R. A. 329, not to be reviewable in the 
Supreme Court of the United States on the 
ground that it denied a right, title, privi- 
lege, or immunity secured by the Federal 
Constitution, where it does not appear on 
the face of the record that such right, title, 
privilege, or immunity was specially set up 
or claimed in the state court. 


Attorneys. 
See WRIT AND Process, 


Banks. 


A drawee bank which pays a raised check 
under the mistaken belief that it has not 
been altered is held, in Crocker-Woolworth 
Nat. Bank v. Nevada Bank (Cal.) 63 L. 
R. A. 245, to have no right to require the 
collecting bank to refund the excessive 
amount after it has in good faith and with- 
out notice of the fraud turned the proceeds 
over to the payee, where the indorsement of 
the collecting bank is restrictive, and the 
drawee knows that it holds the check merely 
for collection. 


Bonds. 


That a legatee is also an executor of the 
testator’s estate is held, in Municipal Court 
v. Whaley (R. I.) 63 L. R. A. 235, not to 
prevent the enforcement for his benefit of 
the liability of sureties on the bond for the 
default of his coexecutor when the bond is 
joint and several in form. 

A claimant who gives a levying officer a 
forthcoming bond, and retains possession of 
the property, which is subsequently seized 
and sold by the same officer under a lien of 
superior dignity, is held, in Floyd v. Cook 
(Ga.) 63 L. R. A. 450, not to be liable on 
the bond for a failure to produce the prop- 
erty at the time and place of sale, the law 
having taken the property from his posses- 
sion. 


Carriers. 
See also CoMMERCE; NEGLIGENCE 


Those in charge of a railroad train are 
held, in Penny v. Atlantic Coast Line R. 
Co. (N. C.) 63 L. R. A. 497, to be bound to 
warn passengers about to alight from it of 
danger of possible injury, where an alterca- 
tion has taken place between the railroad 
employees and another passenger, which has 
resulted in an exhibition of, and apparent 
intention to use, deadly weapons after the 
latter passenger has left the train, 


Christian Science. 
See RELIGIOUS SOCIETIES, 


Commerce. 


The right of a state to require the deliv- 





CASE AND 


ery of interstate freight by one carrier to 
another within its borders, in order that the 
freight may reach a particular depot with- 
in a certain municipality, is denied in Cen- 
tral Stock Yards Co. v. Louisville & N. R. 
Co. (C. C. A. 6th C.) 63 L. R. A. 213. 


Conflict of Laws. 


A judgment of the courts of a state where 
a note is sent for collection, holding it 
barred by the statute of limitations, is held, 
in Brand v. Brand (Ky.) 63 L. R. A. 206, 
not to bar a suit upon the note in another 
state, where the action is not barred, if, by 
the laws of the state where the judgment 
was rendered, the cause of action was not 
extinguished by the judgment, which oper- 
ates exclusively upon the remedy. 


Constitutional Law. 
See InToxicarine Liquors; SCHOOLS. 


Contracts. 


A contract by one about to enter another’s 
employ for the purpose of improving ma- 
chinery used in the latter’s business, that 
the empleyer shall have the benefit of all 
inventions made by him during the term of 
the employment, and that, in case. patents 
shall not be applied for, the employee will 
keep the information forever secret, is held, 
in Thibodeau v. Hildreth (C. C. A. Ist C.) 
63 L. R. A. 480, not to be unconscionable, 
nor against public policy, and to be enforce- 
able. 


Corporations. 
See EMINENT DOMAIN. 


Criminal Law. 
See EVIDENCE; HOMICIDE. 


Electrical Uses. 


Providing insulation sufficient to with- 
stand lightning which may strike the wires 
is held, in Phenix Light & Fuel Co. v. Ben- 
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nett (Ariz.) 63 L. R. A. 219, not to be 
within the obligation of an electric lighting 
company in carrying its wires into a build- 
ing for the lighting of which it has con- 
tracted to furnish electricity. 

A telephone company which negligently 
stretches a wire over the roof of a store 
perch without adequate insulation is held, 
in Cumberland Teleg. & Teleph. Co. v. Mar- 
tin (Ky.) 63 L. R. A. 469, to owe no duty 
to a passerby who takes refuge under the 
roof from a rainstorm, and therefore not to 
be liable for his death in case lightning is 
conducted by the wire to the roof and kills 
him in reaching the ground. 


Eminent Domain. 


A corporation organized to build a bridge 
is held, in Southern I. & M. Bridge Co. v. 
Stone (Mo.) 63 L. R. A. 301, to be entitled 
to exercise the powers possessed by such 
corporations in a foreign state in which it 
undertakes to do business by consent of 
such state, including that of acquiring land 
for approaches and terminal facilities by an 
exercise of the power of eminent domain, 
although no such power is expressly con- 
ferred upon it by its charter. 


Estoppel. 


A railroad company which induces an em- 
ployee to refrain from bringing suit for in- 
juries by promises to retain him on the pay 
roll, pay him for the injuries, and give him 
a life job, which promises are fulfilled until 
after the statute of limitations has run, 
when payment for the injuries is refused, 
and he is discharged, is held, in Chesapeake 
& N. R. Co. v. Speakman (Ky.) 63 L. R. 
A. 193, to be estopped to plead the statute 
to a suit for the injuries. 


Evidence. 


That papers were seized in violation of 
the constitutional provision protecting one 
against unreasonable searches and seizures 
is held, in People v. Adams (N. Y.) 63 L. 
R. A. 406, not to prevent their being used 
in evidence against him if he is placed on 
trial upon a criminal charge. 















When other writings are available for 
comparison with a disputed writing in a 
slander case, it is held, in Gambrill v. 
Schooley (Md.) 63 L. R. A. 427, that there 
should not be admitted in evidence a letter 
confined to the political issues of a pending 
presidential campaign, the effect of which 
will tend to prejudice defendant with such 
members of the jury as do not share the 
views expressed. 





Executors and Administrators. 
Sec Bonps. 





Handwriting. 
See EvInENCE. 





Homicide. 

Evidence that accused and others armed 
themselves and started out to commit bur- 
glary, and that they encountered and killed a 
police officer near the scene of the intended 
crime, is held, in People v. Sullivan (N. Y.) 
63 L. R. A. 353, to be sufficient to sustain 
a finding of deliberation and premeditation 
necessary to constitute the crime of murder 
in the first degree, although there was also 
evidence that the officer was the first to fire. 


Injunction. 





Persons who, through confidential rela- 
tions with the discoverer of a medical prep- 
aration, gain possession of his secret, are 
held, in Stewart v. Hook (Ga.) 63 L. R. A. 
255, to be properly restrained by a court of 
equity from divulging it, so as to make use 
of it to his detrimest, although the prepa- 
ration was not patented, since the owner 
has a property right in his discovery. 

Persons who induce another to disclose a 
trade secret, knowing of his contract not to 
disclose it, or knowing that his disclosure 
is in violation of the confidence reposed in 
him, are held, in Stone v. Goss (N. J. Err. 
& App.) 63 L. R. A. 344, to be properly en- 
joined from making any use of the informa- 
tion so obtained, although they might have 
reached the same result independently by 
their own experiments or efforts. 
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Insurance. 





Recovery under a fire insurance policy is 
held, in German Mut. F. Ins. Co. v. Fox 
(Neb.) 63 L. R. A. 334, not to be prevented 
by a conveyance of the property in viola- 
tion of its conditions, if, prior to the loss, 
the property is reconveyed to the insurer. 

A beneficiary in a mutual benefit certifi- 
cate is held, in Shipman v. Protective Home 
Circle (N. Y.) 63 L. R. A. 347, to acquire 
no vested interest in either the certificate or 
the money to be paid under it, and the sui- 
cide of the assured is held to terminate the 
rights of the beneficiary the same as it 
would the rights of the assured’s legal rep- 
resentative. 

A dilation of the heart, accompanied by 
deathly paleness, coldness of the extremi- 
ties, and a cold perspiration, which results 
in death in a few weeks, and is caused by a 
heavy lift, is held, in Horsfall v. Pacific 
Mut. L. Ins. Co. (Wash.) 63 L. R. A. 425, 


| to be within the terms of a policy insuring 
| against the effect of bodily injury “caused 


solely by external, violent, and accidental 
means.” 

A mutual benefit society is held, in Royal 
Circle v. Achterrath (Ill.) 63 L. R. A. 452, 
to be estopped to take advantage of a clause 
in its certificate relieving it from liability 
for death by suicide, by a clause that, after 
the lapse of a certain period, the only con- 
ditions binding on the member are the 
agreements as to full compliance with the 
laws and rules of the association and full 
payment of the dues. 

An attempt to board a train of cars run- 
ning at 8 or 10 miles an hour, by a young, 
strong, and active man, with experience as 
a “traveling man” in boarding and alight- 
ing from moving cars, is held, in Small v. 
Travelers’ Protective Asso. (Ga.) 63 L. R. 
A. 510, to be an exposure to “obvious risk 
of injury,” within the meaning of an acci- 
dent insurance policy. 





Intoxicating Liquors. 





A license to sell intoxicating liquors is 
held, in Wallace v. Reno (Nev.) 63 L. R. A. 
337, to confer no vested right upon the li- 
censee, and to be revocable before the expi- 
ration of the time for which it has ‘been 
granted, by act of the legislature, or by mu- 


‘ 
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nicipai officers acting under statutory au- 
thority, with or without notice to the li- 
censee, 


Judgment. 
See Con¥FLict or Laws. 


Lateral Support. 
See NEGLIGENCE. 


Levy and Seizure. 
See Bonps. 


Limitation of Actions. 
See Conruict or Laws; ESTOPPEL. 


Master and Servant. 
See also NEGLIGENCE; OrFicers; TRUSTs. 


A servant who shoots at a trespasser as 
he is running away after having broken 


away from the servant, who has arrested 
him and is taking him to the town cala- 
boose, is held, in Southern R. Co. v. James 
(Ga.) 63 L. R. A. 257, to act within the 
scope of his employment so as to render the 
master liable for an injury thereby inflict- 
ed, where he is employed as night watch- 
man with authority to arrest all persons 
trespassing upon the premises. 

A custom of railroads to keep a record of 
the causes of the discharge of employees, 
and to decline to employ those who are 
discharged for certain causes, is held, in 
Hundley v. Louisville & N. R. Co. (Ky.) 
63 L. R. A. 289, to make it a part of the 
contract of employment that no false entry 
as to the cause of such discharge shall be 
made, or communicated, if made, to any 
other railroad company. 

A foreman of a bridge construction gang 
is held, in Southern Indiana R. Co. v. Har- 
rell (Ind.) 63 L. R. A. 460, not to represent 
the master in directing, at a time when a 
train is passing, the raising by a derrick, 
so constructed as to swing toward the track, 
of a stone to be placed in a pier of a rail- 
road bridge, the effect of which is that the 
stone swings against the train, and is forced 
against an employee to his injury. 


Negligence. 


See also ExLecrgicaAL Uses; Srreet Ratt- 
WAYS. 


The negligence of the owner of a building 
in maintaining an elevator well the door of 
which could be opened from the outside, and 
in permitting the door, which would bound 
back from 1 to 10 inches when the operator 
jammed it, to be often left open to that ex- 
tent, is held, in Cole v. German Sav. & L. 
Soc. (C. C. A. 8th C.) 63 L. R. A. 416, not 
to be the proximate cause of an injury to 
a woman, where, as she was passing along 
a hall to take the elevator, a strange boy 
hurried past, pushed the sliding door of the 
elevator well, which was open from 1 to 10 
inches, back as far as it would go, and 
stepped back, whereupon, supposing the boy 
was the elevator operator, she stepped in, 
and, the elevator being at an upper floor in 
charge of the regular operator, fell to the 
bottom of the well; since the act of the boy 
constituted an independent intervening 
cause. 

A lot owner is held, in Davis v. Summer- 
field (N. C.) 63 L. R. A. 492, to be unable 
to relieve himself from liability for injury 
to an adjoining building through the negli- 
gent excavation of his own lot by letting the 
work to an independent contractor, if, by 
reason of the depth to which the excavation 
is to be carried, it might reasonably be an- 
ticipated that injury would probably occur 
from the prosecution of the work unless rea- 
sonable care was exercised. 

A watchman at a railroad crossing, who, 
in attempting to rescue a woman from dan- 
ger from a caboose which was negligently 
kicked over the crossing without warning, 
at a rate of about 8 miles an hour, was 
struck thereby and injured, is held, in Pitts- 
burg, C. C. & St. L. R. Co. v. Lynch (Ohio) 
63 L. R. A. 504, to be entitled to recover 
from the railroad company, although the 
contributory negligence of the woman may 
have added to his peril. 

A passenger on a street car is held, in 
Palmer v. Warren Street R. Co. (Pa.) 63 
L. R. A. 507, not to be guilty of contribu- 
tory negligence in jumping from the car 
while in motion to avoid an impending col- 
lision, if he acts from a well-grounded fear 
of imminent danger. 
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Officers. 


A street commissioner is held, in Bowden 
ew. Derby (Me.) 63 L. R. A. 223, to owe to 
the persons employed by him for the prose- 
eution of public work the duty of seeing 
that appliances furnished by him for their 
use are reasonably safe and suitable and so 
maintained, and that places designated by 
him in which employees ar~ to work are 
reasonably safe. 

A deputy sheep inspector who, under a 
proclamation of the governor that certain 
sheep shall be quarantined and dipped for 
disinfection, attempts to do the dipping, is 
held in Bair v. Struck (Mont.) 63 L. R. A. 
481, to act in a ministerial capacity, and to 
be liable for injuries caused by negligently 
dipping the sheep in an improper bath. 


Partnership. 


An agreement between one having a con- 
tract to grade a portion of a railroad and 
another party, by the terms of which the 
latter was to “put in” 16 mules and harness 
against the former’s 6 mules and his serv- 
ices, and to receive one half of the net 
profits of the business, is held, in Brandon 
& Dreyer v. Connor (Ga.) 63 L. R. A. 260, 
to constitute a partnership between them as 
to third persons, although they agreed that 
the second party was to have nothing to do 
with the work, and was not to be responsi- 
ble for any debts. 


Property. 


That a machine may be used for gam- 
bling is held, in Edwards v. American Ex- 
press Co. (Iowa) 63 L. R. A. 467, not to de- 
stroy the property right of its owner in it, 
so as to prevent his recovering damages in 
ease it is wrongfully taken out of his pos- 
session, where there is nothing to show that 
it was ever used for that purpose. 


Proximate Cause. 
See NEGLIGENCE. 


Religious Societies. 


The right of the court, in the exercise of 


its discretion to refuse a charter to a re- 
ligious society which is organized to pro- 
mulgate, not only religious views, but a 
method of treating disease by prayer, based 
upon the theory that it has no actual exist-. 
ence, which theory is opposed to the gen-. 
eral policy of the state, is sustained in Re 
First Church of Christ, Scientist (Pa.) 63 
L. R. A. 411. 


Schools. 


A school law which classifies school dis- 
tricts without adhering, either to the com- 
mon-law classification of municipalities, or 
to any method of classification that is ger- 
mane to the purposes of the enactment, is 
held, in Riccio v. Hoboken (N. J. Err. & 
App.) 63 L. R. A. 485, to be unconstitu- 
tional, as, being a local and special law pro- 
viding for the management and support of 
free public schools. 


Searches and Seizures. 
See EVIDENCE 


Seduction. 


The subsequent marriage of the defendant 
to the injured female is held, in Re Lewis 
(Kan.) 63 L. R. A. 281, not to be a bar to 
a prosecution under a statute providing a 
penalty for obtaining illicit connection un- 
der promise of marriage with any female of 
good repute under twenty-one years of age. 


Street Railways. 


See also NEGLIGENCE. 


A street-car company is held, in Harring- 
ton v. Los Angeles R. Co. (Cal.) 63 L. R. 
A. 238, to be liable for the death of a bi- 
eycle rider racing in city streets in viola- 
tion of an ordinance, where the motorman, 
knowing that he is in peril, drives his car 
forward onto the narrow path by which the 
rider must cross the tracks, when he might 
have stopped the car and let him pass in 
safety, while the rider, after discovering 
the presence of the car, does dil he can to 
avoid a collision, but is unsuccessful, and is 
killed by colliding with the car. 
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The owner of an _ electric street car, 
against whom suit is brought by a passen- 
ger injured by the burning out of a fuse, 
is held, in Cassady v. Old Colony Street R. 
Co. ( Mass.) 63 L. R. A. 285, not to be en- 
titled to an instruction that the doctrine of 
res ipsa loquitur does not apply, where the 
evidence might justify a finding that the re- 
sulting flame was greatly in excess of what 
would have resulted had the fuse been in 
proper condition, and the imperfect condi- 
tion of the fuse could have been discovered 
by the use of reasonable care. 


Telegraphs. 
See ELECTRICAL USES, 


Trade Secrets, 


See INJUNCTION, 


Trusts. 


A trustee is held, in Parmenter v. Bars- 
tow (R. I.) 63 L. R. A. 227, not to be liable 
in his official capacity for an injury to a 
person who was struck while walking on a 
sidewalk by chips of stone, on account of 
the negligence of the trustee’s servants, who 
were engaged in chiseling stone on the prem- 
ises of which he held the legal title as trus- 
tee. 


Voters and Elections. 


A member of the National Home for Dis- 
abled Volunteer Soldiers is held, in Cory v. 
Spencer (Kan.) 63 L. R. A. 275, not to be 
deprived of the right to acquire a residence 
there for voting purposes by Kan. Const. 
art. 5, § 3, providing that for voting pur- 
poses no person, while kept at an almshouse 
or asylum at public expense, shall, by rea- 
son of his presence, be deemed to have 
gained a residence. 


Waters. 


The legislature is held, in Cobb v. Lincoln 
Park Comrs. (Ill.) 63 L. R. A. 264, to have 
the right to grant to a board of park com- 
missioners the title to the submerged land 
along the shore of a navigable lake, so as to 
prevent the owner of the upland from con- 


COMMENT. 


structing wharves out to the linc of navi- 
gability without their consent. 

In dividing between riparian owners the 
bed of a lake which has become dry, and 
which is of irregular shape and originally 
contained no inlet or outlet, it is held, in 
Scheifert v. Briegel (Minn.) 63 L. R. A. 
296, that the inequalities caused by the 
broken shore line should be equitably ad- 
justed between the contiguous owners by 
disregarding such irregularities, or by treat- 
ing the lake as composed of separate bodies 
of water, according to the conditions. 


Wills. 


Evidence that subscribing witnesses to 2 
will, who are out of the jurisdiction, and 
whose signatures have been duly proved, 
have made statements contradictory of the 
fact contained in the attestation clause of 
the will, and are of bad reputation for 
honesty and integrity, is held in Farleigh 
v. Kelley (Mont.) 63 L. R. A. 319, to be ad- 
missible for the purpose of impeaching the 
effect of the proof of their signatures. 


Witnesses. 

One who is entirely ignorant of the mean- 
ing of the ceremony of administering an 
oath is held, in Lee v. Missouri P. R. Co. 
(Kan.) 63 L. R. A. 271, not to be a compe- 
tent witness. 


Writ and Process. 


A nonresident attorney at law is held, in 
Greenieaf v. People’s Bank (N. C.) 63 L. 
R. A. 499, not to be exempt from service of 
process when coming into the state to trans- 
act business before the courts in the inter- 
est of his client. 
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New Books. 


“The Law of Waters & Water Rights, In- 
ternational, National, State, Municipal, and 
Individual, Including Irrigation, Drainage, 
and Municipal Water Supply.” By Henry 
P. Farnham. (L. C. P. Co.) 3 Volumes, $18. 

It is remarkable that an exhaustive pres- 
entation of the law on this subject has re 
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quired the use of nearly 17,000 cases. To| “Danaher on Bailments.” Sheep $2. 


show the limits of the rules controlling any 
particular right, the author has divided the 
eases into three main divisions, so as to 
show whether the question arose between 
nations, between sovereign and subject, or 
between individuals; the rights and duties 
with respect to the same act frequently be- 
ing different as the parties change. ‘The 
work covers, not only the subjects generally 
treated in books on waters, but every sub- 
ject which properly belongs in such a book 
is taken up and exhaustively considered, in- 
cluding municipal water supply, drainage, 
wharves, ferries, fisheries, and the questions 
of irrigation and appropriation. Wherever 
a general rule of law is applicable to water 
rights it has been thoroughly worked out 
by means of the water cases upon the sub- 
ject, and the underlying principles and true 
rule of decision plainly indicated. Thus, 
the question of the effect of an attempted 
execution of a parol license is so thoroughly 
considered that the text will indicate the 
true rule in any case in which that question 


is involved, whether it arises out of a dis- | 


Buckram $1.75. 

“Indiana Forms.” 
2 Vols. $12. 

“Virginia Reports.” Vol. 101. 

“Virginia Acts of Assembly.” 
1904. $1. 

“Hun’s Court Rules of the State of New 
York.” Annotated edition, 1904. 1 Vol. 
$2.50. 

“Notes on the Constitution of the United 
States.” Showing the construction and 
operation of the Constitution as determined 
by the Federal Supreme Court, and contain- 
ing references to illustrative cases from the 
inferior Federal and state courts. Dupli- 
cate references will also be found to Law- 
yers’ Edition of U. S. Reports, Federal Re- 
porter, Federal Cases, American Decisions, 
American Reports, American State Reports, 
Lawyers’ Reports Annotated. By W. A. 
Sutherland. 1 Vol. $6. 


By J. W. Thompson. 


$3.50 
Session 
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pute as to water rights, or not; so with the Recent Articles in Caw Journals 


question of the effect of malice on acts 
otherwise rightful. And the same course 
has been pursued with respect to all other 
peculiar doctrines of that class which have 
been applied to the solution of problems 
affecting water rights. All principles have 
been traced to their source, and many rules 
which are found laid down by the courts 
as general ones are shown to have no 
foundation in fact, such as the statement 
that at common law only tidal waters were 
navigable. The volumes are a complete re- 
pository of all the law in any way relating 
to water rights, and must be a necessity to 
every general practitioner, or railroad or 
municipal lawyer. 

“A History of Matrimonial Institutions.” 
By George Elliott Howard. 3 Vols. $10. 

“The Law and Proceedings in Bank- 
ruptey.” This is the most logical and schol- 
arly treatise published. It is a book of 
original research and not a mere digest. 
Forms are available for a proceeding in 
bankruptcy from start to finish, By Frank 
O. Loveland. New edition. Just published. 
1 Vol. $6. 

“The Bankruptcy Act of 1898.” By John 
1 Vol. 


M. Gould and Arthur W. Blakemore. 
$3. 





and Reviews. 


“Right of Action for the Malicious Prose- 
eution of a Civil Suit.”—28 National Cor- 
poration Reporter, 391. 

“Free Speech and Free Press in Relation 
to the Police Power of the State.”—58 Cen- 
tral Law Journal, 383. 

“Judicial Constitutional Amendment as 
Illustrated by the Devolution of the Insti- 
tution of the Jury from a Fundamental 
Right to a Mere Method of Procedure.”— 
13 Yale Law Journal, 331. 

“Constitutional Law of the United States 
as Moulded by Daniel Webster.”—13 Yale 
Law Journal, 366. 

“Evidence of Character in Criminal 
Cases.” —68 Justice of the Peace, 219. 

“The Panama Situation in the Light of 
International Law.”—52 Law 
Register, 265. 

“Inquiries by Magistrates in Camera.”— 
40 Canada Law Journal, 293. 

“Actions for Malicious Prosecution.”—40 
Canada Law Journal, 296. 

“Validity of Legislation Limiting Hours 
of Labor.”—58 Central Law Journal, 361. 

“Liability of a Manufacturer or a Vendor 


American 
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to Persons with Whom he Has no Con- 
tractual Relations for Negligence in the 
Construction or Sale of Chattels.”—58 
Central Law Journal, 365. 

“Former Jeopardy.”—8 Law Notes, 265. 

“The History of the Hearsay Rule.”—17 
Harvard Law Review, 437. 

“Accord and Satisfaction.”—17 Harvard 
Law Review, 459. 

“The Merger Case.”—17 Harvard Law Re- 
view, 474. 

“The Law of Bank Checks—Practical 
Series.”—21 Banking Law Journal, 223. 

“Compensation in Criminal 
Criminal Law Journal of India, 53. 

“Circumstantial or Presumptive  Evi- 
dence.”—1 Criminal Law Jvuurnal of India, 
62. 

“The Northern Securities 
Columbia Law Review, 315. 


Decision.” —4 


“A Brief History of the Parol Evidence | 


Rule.”—4 Columbia Law Review, 338. 


“Reform in Criminal Procedure.”—4 Co- | 


lumbia Law Review, 356. 

“The Law of Patents.”—Vol. 
Delta Chi Quarterly, 5. 

“Loss of Settlement from 
Parish 
231. 

“English History and the Study of Eng- 
lish Law.”—2 Michigan Law Review, 649. 

“One Phase of Federal Power under the 
Commerce Clause of the Constitution. 
regulate commerce with foreign nations and 
among the several states and with the In- 
dian tribes.)”—2 
670. 

“The Physician as an Expert.—Part II.” 
—2 Michigan Law Review, 687. 

“Liability of Boards of Health for the 
Negligence of Their Officers in the Perform- 
ance of Their Duties.”—58 Central 
Journal, 401. 

“Deposit or Bailment in a Clothing Es- 
tablishment.”—58 Central 
405. 

“The Law of Bank Checks—Practical 
Series.”—21 Banking Law Journal, 293. 

“Hints upon Practice in Appeals.”—52 
American Law Register, 337. 

“The 
Review.”—52 American Law Register, 358. 
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The Humorous Side. 


Knxrw THE CamminaL Law.—A Wyoming 


Cases.”—1 | 


(To | 


Journal, | 


Decision—A | 
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lawyer writes that in the early days of that 
state, when a young man had been arrested 
for some trouble, his mother received a let- 
ter from an enterprising attorney, advising 
her that he would be glad to undertake the 
defense of her son, and that he knew the 
criminal law from “A to Izzard.” The 
mother, who appears to have heard about 
this attorney before, immediately replied, 
declining to avail herself of his services, 
but saying she had no doubt he knew the 
criminal law, as she understood he had vio- 
lated every provision of it. 


THREE Kinps oF EsTopPpeL.—A Kentucky 
correspondent sends us a newspaper me:no- 
| randum of decisions handed down by one of 
| the circuit courts of the state, in which is 
a brief opinion announcing a dismissal of a 
petition to set aside a deed on the ground 
that the petitioner made it before he was 
| twenty-one years of age. The court, in re- 
| fusing the relief, puts it on the ground that 
the petitioner represented at the time “that 
he was twenty-one years of age, and his 





| mother at the same time saying to appellee 


that appellant was of age, and it appearing 


| that at the time appellant was a married 


man with two children and the wearer of a 
full beard.” Our Kentucky correspondent 
thinks it is interesting “because it estab- 
lishes three new kinds of estoppel, viz.-: 


First, estoppel by marriage; second, estoppel 
by babies; third, estoppel by whiskers.” 


A TRIAL oR AN INQUEST.—An item in an 
|exchange describes an incident of a Texas 
town election and the result as follows: 
The town had been terrorized by what was 
known as the Reed gang, led by one Dan 
Reed, and one of the candidates for justice 
of the peace had made as his platform “Ex- 
| tinction of the Reed gang or resign.” Reed, 
for weeks preceding the election, was boast- 
ing about town that he’d “like to see any 
jedge interfere” with him or his gang. He’d 
“show ‘em.” But the first week after the 
reform justice had been elected Reed was 
brought before him under arrest. The jus- 
tice looked at him critically for a minute, 
reached into his desk, and, drawing there- 


from a six-shooter, which he leveled at the 


| desperado, said: “Reed, 1 was elected jus- 
| 
| tice of the peace. 


I am willing to act also 
as coroner ex officio. Now, which shall it 
‘be, a trial or an inquest?” 





